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[1] THE COURT:  In this action the plaintiff seeks damages for wrongful 

dismissal from the defendant. This action is brought pursuant to the provisions of 

Rule 15-1 of the Supreme Court Rules. The trial was originally set for four days, but 

yesterday defendant's counsel notified plaintiff's counsel that the defendant would 

not be appearing at trial, although counsel continues to act for the defendant in 

these proceedings. 

[2] Notwithstanding the fact that the defendant has not appeared at trial, 

defendant's counsel did execute an agreed statement of facts on behalf of his client, 

which was filed as Exhibit 1 in these proceedings. The agreed facts are as follows: 

1.  The defendant purchased assets of PTL Electronics Ltd. from the receiver 
of PTL Electronics Ltd. through an asset purchase agreement dated 
November 2, 2008.  

2: The plaintiff was employed by the defendant from November 3, 2008, to 
January 27, 2016. 

3. On January 27, 2016, the defendant terminated the plaintiff's employment 
without notice and without cause. 

4. As of January 27 the plaintiff: 

(a) held the position of project management team leader with 
the defendant;  

(b) she reported to David McAlpine, then the chief executive 
officer of the defendant; 

(c) earned an annual salary of $81,000. 

5. As of January 27, 2016, the defendant:   

(a) operated out of an office located at 570 Ebury Place, Delta, 
British Columbia;  

(b) employed approximately 32 people; 

(c) organized its employees in a hierarchy:   

(i) at the top tier of which was David McAlpine, 
the CEO;  

(ii) at the second tier of which were the plaintiff 
and Binder Sekhon, the project manager;  

(iii) in which Felicia Lim, the senior buyer, was 
either at the second tier of the defendant's 
position or the third tier of the plaintiff's position; 
and (iv) at the third or lower tiers of which were 
approximately 28 employees. 
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6. Since her termination the plaintiff has fulfilled her duty to mitigate the 
damages arising from her termination, if there are any such damages. 

7. On June 22, 2016, the plaintiff began new employment with a company 
known as Seastar Solutions. 

8. The plaintiff continues to be employed with Seastar Solutions as of 
September 13, 2016, the date of trial. 

[3] The defendant led no evidence and the plaintiff's evidence is therefore 

unchallenged. I found the plaintiff to be a credible and reliable witness in any event. 

[4] The plaintiff is a certified electronic technician. She also studied mechanical 

engineering at the University of Zagreb for three years. However, she was unable to 

complete her degree there because she was forced to flee Croatia during the civil 

war in what was then Yugoslavia, which occurred in the early 1990s. 

[5] I am satisfied on the evidence that, in fact, the plaintiff was one of only two 

employees at the second tier of management in the defendant and that the Felicia 

Lim, the senior buyer, in fact did report to the plaintiff. 

[6] The plaintiff was the only witness called in this case. She related her history 

of employment with the defendant and its predecessors. That history is set out in the 

written argument of the plaintiff. I will briefly review it now. 

[7] The plaintiff was hired by Adept Technologies in approximately May 1997. In 

1999 Peripheron Technologies purchased the assets and shares of Adept. The 

plaintiff's employment continued with Peripheron on the same terms as her previous 

employment with Adept. 

[8] In 2005, PTL Electronics purchased the assets or shares of Peripheron. The 

plaintiff's employment continued with PTL on the same terms as her previous 

employment with Peripheron. 

[9] On November 3, 2008, the defendant completed an asset purchase 

agreement for PTL. The plaintiff's employment with the defendant as a separate 

entity therefore began on November 3, 2008. The plaintiff's employment with 

Engenuity was on the same terms as her employment with PTL. On January 27, 
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2016, the defendant terminated the plaintiff's employment contract without notice or 

cause. 

[10] After her dismissal the plaintiff made a concerted effort to find alternative 

employment. She spent approximately three hours a day five days a week trying to 

find a job that was appropriate for her skill set, experience and qualifications. She 

concentrated her search through online employment agencies or government web 

sites. I accept the plaintiff's evidence that she in the period of her unemployment 

made 14 job applications but received inquiries from only four of those applications. 

[11] Despite making reasonable efforts to find employment, the plaintiff was able 

to obtain only one job offer, that from Seastar Solutions Corporation for a part time 

contract job of a duration of from six to eight months commencing in June 2016 at a 

pay rate of $34 per hour.  

[12] The plaintiff's evidence is that she will be employed for an average of from six 

to eight hours three days a week during her contract with Seastar Solutions and that 

that contract will terminate around the end of 2016 or possibly at the end of January 

of 2017. 

[13] The plaintiff has established that she was dismissed from her employment 

with the defendant without cause, that she has made reasonable efforts to find 

alternative employment and that she has acted reasonably in accepting of a job offer 

at Seastar Solutions. 

[14] The only issue before me therefore is the amount of her damages. The 

plaintiff submits that damages based on 22 months' salary in lieu of notice is 

appropriate in this case. The plaintiff submits and I agree that the law relating to the 

assessment of damages is set out in Ansari v. B.C. Hydro & Power Auth., reported 

at 1986 CanLII 1023, a decision of Chief Justice McEachern, as he then was, which 

decision was affirmed at 1986 B.C.J. No. 306 by the Court of Appeal. 

[15] At paragraph 41 of Chief Justice McEachern's decision he sets out what 

counsel referred to as the Ansari principles as follows: 
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At the end of the day the question really comes down to what is objectively 
reasonable in the variable circumstances of each case, but I repeat that the 
most important factors are the responsibility of the employment function, age, 
length of service and the availability of equivalent alternative employment, but 
not necessarily in that order. 

[16] His Lordship continued at paragraph 42: 

In restating this general rule, I am not overlooking the importance of the 
experience, training and qualifications of the employee but I think these 
qualities are significant mainly in considering the importance of the 
employment function and in the context of alternative employment. 

[17] I also accept the submissions of plaintiff's counsel that in assessing damages 

the court should have regard to other decisions of this court and other similar courts 

dealing with similar circumstances; Saalfeld v. Absolute Software Corporation, 2009 

BCCA 18. 

[18] Finally, in Stanley v. Advertising Directory Solutions Inc., 2014 BCSC 376, 

Mr. Justice Barrow reviewed the authorities and concluded that an employee 

dismissed in his or her 50s or 60s should receive notice or pay in lieu of notice 

calculated on the basis of somewhat more than one month per year of service 

subject to a rough upper limit of notice of 24 months, as explained in Ansari. 

[19] At paragraph 46 of the plaintiff's written argument, counsel refers to a number 

of cases consistent with that principle. I have not reviewed all of those cases in detail 

but accept counsel's submission that they do support Mr. Justice Barrow's 

conclusion in Stanley. 

[20] In assessing an appropriate amount of damages in a wrongful dismissal case 

it is therefore necessary to address what counsel referred to as the Ansari factors, 

that is, the factors summarized by Chief Justice McEachern in the Ansari decision. 

[21] Firstly with respect to length of service, the plaintiff was employed by the 

defendant from November 3, 2008, to January 27, 2016. However, she was 

employed by predecessor firms of the plaintiff continuously from May 1997 to 

January 2016, a period of almost 19 years. In that period of time the plaintiff rose 
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from an entry level position to being one of two employees at the second most 

senior management tier of the defendant, achieving a position of project 

management team leader. 

[22] I accept that in this case all of the plaintiff's employment history should be 

regarded as length of service with the defendant. See Sorel v. Tomenson Saunders 

Whitehead Ltd., reported at 1987 CanLII 154, a decision of the British Columbia 

Court of Appeal. 

[23] In Sorel, the court said at page 4 as follows: 

In every case, of course, the judge must assess reasonable notice based on 
the particular circumstances before him. Where there has been merely a 
change in ownership, it is open to the judge to consider the period of 
continuous employment as a whole. We think the legal situation might be 
conceptualized as follows: 

1. When a purchaser acquires a business as a going concern, 
there is an implied 'term in the contract of employment 
between it and those employees continuing in the service of 
the business, that the employees will be given credit for years 
past service with the vendor for purposes of such incidents of 
employment as salaries, bonuses and notice of termination. 

2. This implied term may be negated by an express term to the 
contrary. In other words, the purchasing employer may, at his 
option, advise the employees that he does not intend to give 
them credit for past services to the vendor. If this is done, the 
employees have the option of entering into the new contract of 
employment on these terms or of declining to work for the 
purchasing company and suing the vendor for wrongful 
dismissal and damages in lieu of notice. 

3. Where the new employer does not advise the employees 
that he is unwilling to contract on the basis that the employees 
have credit for past years of service, the employer is deemed 
to have contracted with the employees on the basis that the 
employees will be given such credit. 

[24] Subsequent cases, which I need not refer to but which are contained in the 

plaintiff's written argument, have extended this principle to cases in which the assets 

of a corporation are acquired by a purchaser and the employee remains as an 

employee without being advised that the terms or conditions of that employment 

have been changed by the new purchaser or new employer. 
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[25] In this case there is no evidence to negate the implied term of continuous 

service referred in paragraph 3 of the quote that I have just read from Sorel, and I 

therefore find that the length of service for purposes of notice in this case should be 

fixed at 19 years. 

[26] Turning to the age of the plaintiff. The plaintiff was 48 at the time of her 

dismissal and will turn 49 in this year. She is therefore just short of being in her 50s. 

I am satisfied that she has devoted substantially her whole working career and life to 

working for the defendant and its predecessor corporations and for all practical 

purposes is in the same position as an employee in her early 50s who has a specific 

skill set which she has exercised for a particular employer over a long period, as was 

the case of the plaintiff in Birch v. Grinnell Fire Protection, 1998 B.C.J. No. 1602. I 

find that the combination of the plaintiff's age and her specialized employment 

experience support a longer period of notice than one month per year. 

[27] Turning to the question of the plaintiff's employment function. I am satisfied 

that the plaintiff had a very responsible senior position with the defendant. She was 

one of only two persons at the second tier of management of the defendant and as I 

understand her evidence was responsible for overseeing the obtaining of and 

execution of the plaintiff's contract work, which formed the basis of the defendant's 

business. These circumstances also favour an award at the high end of the range. 

[28] Turning to the availability of similar employment. I accept the plaintiff's 

evidence that there are relatively few employment opportunities for a person with her 

skill set in the Lower Mainland of British Columbia. I also find that it is not reasonable 

to expect the plaintiff to go outside of the Lower Mainland of British Columbia to find 

employment. The plaintiff is and has been settled in the Lower Mainland for a long 

period of time. Her husband works in the Lower Mainland and her family home is in 

this area. It is therefore not reasonable to expect the plaintiff to move elsewhere to 

find employment. 

[29] The defendant was in the business of assembling high-value electronic circuit 

boards. Most of this type of work, that is the assembly of circuit boards, is done 
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offshore in lower-wage jurisdictions. This means that companies which are in the 

business of assembling circuits and circuit boards in British Columbia are in a niche 

market. I accept the plaintiff's evidence that there are only approximately ten 

companies which would offer comparable employment opportunities to the one that 

she had with the defendant in the Lower Mainland of British Columbia These 

circumstances have and will continue to make it rather difficult for the plaintiff to find 

similar comparable employment in the marketplace. 

[30] Having reviewed the cases sited to me and taking into account the plaintiff's 

particular circumstances, I conclude that the plaintiff is entitled to damages base on 

21 months' notice in this case. Based on a monthly salary of $6,570 per month, this 

amounts to an award of $141,930. 

[31] I accept that the plaintiff's actual and potential earnings from alternative 

employment during the notice period will be $21,741. This is based on the average 

number of hours and days worked over the average number of months that the 

plaintiff reasonably expects her contract work with Seastar Solutions to last. 

[32] The plaintiff is therefore entitled to damages of $120,189 plus court order 

interest from January 27, 2016, to September 13, 2016, on that amount. This award 

of damages is inclusive of the eight weeks' notice to which the plaintiff is entitled to 

pursuant to s. 63 of the Employment Standards Act and the judgment of this court is 

intended to grant the plaintiff relief pursuant to s. 63 of the act as part of the global 

amount of damages that I have awarded. 

[33] Based on the plaintiff's annual salary and dividing that annual salary by 52, 

because there are 52 weeks in a year, I assess the eight weeks' salary to which the 

plaintiff is entitled pursuant to s. 63 at $12,464. 
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[34] The plaintiff is entitled to her costs, but plaintiff's counsel is granted leave to 

make submissions as to the basis on which those costs should be assessed 

tomorrow morning at 10:00 a.m. 

“Sewell J.” 


