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o - NO. 1021149
VANCOUVER REGISTRY

PETER GREGG

PLAINTIFF

AND:

FRIEGHTLINER LTD., doing business as WESTERN STAR
TRUCKS, TRUST COMPANY A, THE CANADA TRUST
COMPANY AND CIBC MELLON TRUST COMPANY

DEFENDANTS

BROUGHT PURSUANT TO THE CLASS PROCEEDINGS ACT
STATEMENT OF DEFENCE OF THE CANADA TRUST COMPANY
AND CIBC MELLON TRUST COMPANY

Infroduction

1. The Defendants, The Canada Trust Company (“Camnada Trust”) and CI3C
Mellon Trust Company (“CIBC Mellon™) (collectively the “Trustees™), deny each and every

allegation of fact contained in the Statement of Claim except as expressly admitted herein.
2. The Trustees admit paragraphs 4 and 5 of the Statement of Claim.

3. The Trustees have no knowledge of paragraphs 1 to 3, 6 to 30 anid 33 to 34 of the

Statement of Claim,
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The Trust Agreements

4. By way of a Trust Agreement made as of Aprl 1, 1981 (the “1981 Trust
Agreement”), Canada Trust agreed with Western Star Trucks Inc. (“Freightliner Canada™) to

act as trustee for the Western Star Trucks Inc. Pension Plan (the “Western Pension Plan™).

S. As of July 1, 1997, CIBC Global Securities Services Company purchased from
Canada Trust a portion of its pension and custodial business. As a result of this purchase, CIBC
Mellon and Freightliner Canada subsequently entered into a new Trust Agreement dated March
1, 2000 with respect to the Western Pension Plan (the “2000 Trust Agreement”) whereby CIBC

Mellon agreed to act as Trustee for the Western Pension Plan.

6. The 1981 Trust Agreement and the 2000 Trust Agreement set out the duties,

obligatjons and immunities of the Trustees with respect to the Western Pension Plan.
The Plaintiff’s Allegations Concerning the Trustees

7. In answer to all of the claims against them, the Trustees say that at all times they
fulfilled their respective fiduciary obligations in respect of the Western Pension Plan and

complied with all relevant legal duties.

8. In specific response to the claims made in paragraphs 39(a), 39(b), 40(2) and 44 of

the Staiement of Claim, the Trustees:

(a) deny that either of them permitted inappropriate withdrawals or payments from

the Western Pension Plan Trust Fund (the “Trust Fund”), as alleged or at all;
(b) say that all withdrawals or payments from the Trust Fund made by either of the

Trustees were done in accordance with the 1981 Trust Agrecment or the 2000

Trust Agreement; and
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(€)  say that all withdrawals or payments from the Trust Fund made by either Trustee

9.

were done jn compliance with authorized instructions from Freightliner Canada
and, as a result, the Trustees are immune from liability for any such withdrawal or
payment pursuant to both the 1981 Trust Agreement and the 2000 Trust
Apgreement.

In specific response to the claims made in paragraph 39(c), 40(b) and 44 of the

Statement of Claim, the Trustees:

(a)

(b)

(c)

10.

deny that either of them permitted Freightliner Canada to pay Inappropriate

expenses from the Trust Fund as alleged or at all;

say that all payments of administrative expenses permitted by either of the
Trustees werte expressly authorized by the 1981 Trust Agreement or the 2000
Trust Agreement; and

say that all payments of administrative expenses from the Trust Fund made by
either Trustee were done in compliance with authorized instructions from
Freightliner Canada and, as a result, the Trustees are immune from liability for
any such payment pursuant to both the 1981 Trust Agreement and the 2000 Trust

Agreement,

In specific response to the claims made in paragraph 39(d), 40(c) and 44 of the

Statement of Claim, the Trustees:

(&)

say that pursuant to the 1981 Trust Agreement and the 2000 Trust Agreement,
neither Trustee had any obligation or duty with respect to the operation of the
Western Pension Plan including, but not limited to, any alleged obligation to

ensure a pension advisory comrnittee was established: and

18402,79428.CAF_2220839.2

A006/008




07/16/02 09:49 FAX 604 685 9042 LAWSON _LUNDELL @oo7/009

-

4

(b)  deny that the Western Pension Plan, applicable legislation or their fiduciary
obligations required the Trustees to epsure that a pension advisory commiittee was

established for the Western Pension Plan.

11. In specific response to the claims made in paragraph 39(e), 40(d) and 44 of the

Statement of Claim, the Trustees:
(a) say that pursuant to the 1981 Trust Agreement and the 2000 Trust Agreement:

1) it was the sole responsibility of Freightliner Canada to make investment

decisions relating to the Trust Fund;

(ii)  neither Trustee had any responsibility for the investment or reinvestment
of the Trust Fund, nor for any investment or reinvestment decisions made

by Freightliner Canada; and

(iii) it was the sole responsibility of Freightliner Canada to determine that all
transactions entered into in respect of the investment of the Trust Fund

were authorized by and in compliance with applicable laws and policies;

) say, in any event, they invested the trust funds'in accordance with authorized
instructions of Freightliner Canada or its authorized agents and, as a result, they
are immune from any liability pursvant to the 1981 Trust Agreement and 2000
Trust Agreement with respect to the alleged failure to establish an investment

policy or properly monitor the investments of the Trust Fund.
12. In further response to paragraph 44 of the Statement of Claim, the Trustees:

@ say that pursuant to the 1981 Trust Agreement and the 2000 Trust Agreement, the
Trustees had no duty or obligation to collect from Freightliner Canada any
contribution to the Trust Fund or to monitor the compliance of such contributions

with the Western Pension Plan’s text or applicable laws; and
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(b) say, in any event, that any centribution holiday taken by Freightliner Canada was

taken in compliance with the Westemn Pension Plan and all applicable laws.

13. In further response to paragraph 44 of the Statement of Claim, the Trustees deny
that they or cither of them participated in a breach of trust as alleged or at all and deny that cither
of them acted contrary to the Western Pension Plan, the 1981 Trust Agreement, the 2000 Trust
Agreement or any other legal obligation.

14. Further, the Trustees say that the claims made against them in this proceeding are
barred by the effluxion of time. The Trustees plead and rely upon section 3 of the Limitation Act,

R.5.B.C. 1996 ¢. 266 and upon the equitable doctrines of laches and acquiescence.

Wherefore the Defendants, The Canada Trust Company and CIBC Mellon Trust

Company, submit that this claim should be dismissed with costs.

DATED at the City of Vancouver, in the Province of British Columbia,

this 15th day of July, 2002.
£ /Jfévfm 4"/’ A //

Lawson Lundell

Solicitors for the Defendants, The Canada
Trust Company and CIBC Melion Trust
Company

This Statement of Defence is filed by Craig A.B. Ferris, of the law firm of Lawson Lundell,
whose place of business and address for delivery is 1600 - 925 West Georgia Street, Vancouver,
British Columbia, V6C 312.
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