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DECISION OF THE BOARD

l. NATURE OF APPLICATION

The Complainant alleges the Union has breached Section 10 of the Labour
Relations Code (the "Code") by not allowing him to pay Union dues, and because the
Union is "not collecting dues from all members and is being discriminatory" (the
"Complaint"). The Union says the Complaint should be dismissed as premature and is
also without merit.

The material facts are not in dispute and | find | can render a decision based on
the parties' submissions and attachments.

I BACKGROUND

The Complainant has been a member of the Union since 1996. At the relevant
times, he was employed by the Real Canadian Superstores and Western Grocers
Distribution Centre (the "Employer"). The Union is certified to represent a bargaining
unit of employees of the Employer. The Union and the Employer are parties to a
collective agreement (the "Collective Agreement'). Article 4.1 of the Collective
Agreement addresses the deduction of Union dues, and states:

The Employer agrees to deduct from the wages of each employee,
initiation fees, Union dues, and assessments that are authorized by
a regular and proper vote of the membership of the Union.

It is the responsibility of the employee to maintain active
membership as outlined in the International Constitution and the

Local Union Policy.

The Employer further agrees, automatically, to deduct Union dues
from the wages of new employees. (emphasis added)

The Union is governed by the UFCW International Constitution (the
"Constitution") and the Union's bylaws (the "Bylaws").

Article 4 of the Constitution sets out membership classifications. For example,
Article 4(B)(1) provides, among other things, that an individual is eligible to be an active
member if he or she is employed within a collective bargaining unit represented by the
Union. In addition, Article 4(B)(1) states:

Receipt by the Local Union of the current dues and the required
initiation or reinstatement fee, or any installment established by the
Local Union for payment of such fee, is required for an eligible
individual to become an active member. Continued payment of
dues, and, if applicable, any remaining installments of the required
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initiation or reinstatement fee, is required to maintain active
membership.

If a Union member experiences an interruption in employment, Article 4(B)(2)
allows him or her to continue to pay dues for up to two years, stating, in part:

An active member who is not actively working due to layoff, illness,
disability, or a contractually provided leave of absence, and has
applicable recall or reemployment rights which have not expired
under the collective bargaining agreement, or who has been
discharged and has a grievance pending under the collective
bargaining agreement, may elect (1) to continue to pay dues and
maintain active membership for the temporary period for which said
recall or reemployment rights are valid or said grievance is
pending, but in neither event for longer than two years, (2) to apply
for another classification of membership provided for in this Article,
if eligible, or (3) to apply for a withdrawal status pursuant to the
provisions of Article 6. ...

Dues are "due and payable on or before the first day of the month for which they
are due": Article 38(E)(1) of the Constitution. Pursuant to Article 38(E)(2), a Union
member who fails to pay dues for a period of two months will be suspended from the
Union:

Any member two calendar months in arrears for dues and
fees to the Local Union shall stand suspended if they are not paid
on or before the first day of the third month._After the expiration of
such period, no Local Union shall accept dues without a
reinstatement application and the required fee. The effective date
of suspension shall be the first month for which dues and fees are
not paid. The responsibility for maintaining membership rests with
the member; suspension, therefore. when it occurs, is the voluntary
act of the member involved. (emphasis added)

Article 10(E)(1) of the Constitution sets out some appeal mechanisms with
respect to disputes regarding the interpretation of the Constitution, and states, in part:

The International President shall have the authority to interpret the
Constitution and laws of the International Union and to decide all
questions relating thereto, subject to an appeal to the International
Executive Board. ...

The Bylaws include virtually identical provisions regarding membership status,
suspension, and payment of dues.

According to the Union, the Complainant stopped accepting work from the
Employer in December 2014 or January 2015, and has not paid dues to the Union since
January 2015.
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On December 19, 2016, the Complainant emailed the Union's Secretary-
Treasurer, Dan Goodman ("Goodman"), stating that he wanted to pay for his dues for
2016. He inquired what he owed so that he could make his dues "up to date". In an
email to the Complainant dated January 3, 2017, Goodman stated the Union's records
indicated the Complainant had not worked for the Employer since 2014, and inquired
why the Complainant wanted to pay his dues. The Complainant responded that he was
last paid by the Employer in January 2016, and that he was on WCB leave "sometime in
February 2015". The Complainant said he wanted to pay his dues "to be [a] good union
member", and offered to set up a pre-authorized payment to the Union for dues for
2017.

By letter dated February 2, 2017, Union President Suzanne Hodge ("Hodge")
advised the Complainant that, under the Constitution, he was not eligible to pay back
dues. Her letter, in its entirety, states as follows:

Further to your request dated December 20", 2016, to pay back
dues. Upon review of the International Constitution, members are
not eligible to pay back dues if they do not qualify to do so as
outlined under Article 4 Section B(2).

Notwithstanding the foregoing, no member, even if they are eligible
to pay back dues, may do so until they have resumed employment
with their employer and have met the requirements to pay back
dues as outlined in Article 4 under the International Constitution
and Bylaws.

With respect to your request dated January 32017, to pay dues in
2017 on a pre authorized debit basis. No member in any
circumstance is eligible to pay dues on their own behalf, by any
method, on a current or advance basis. The only method for a
member to pay current dues is through payroll deduction by their
employer, as described in their collective agreement, as a result of
working and earning wages from their employer. Once a member
resumes work with their employer, payment of current or future
dues would occur through that process.

In response to further emails from the Complainant questioning Hodge's
decisions, Hodge sent the Complainant a second letter, dated February 3, 2017. In this
letter, she confirmed her comments from her February 2, 2017 letter. She also advised
that "[m]embers who are not paying dues are not active members, they are suspended
members, as outlined under Article 38 of the International Constitution".

After further email communication with the Complainant, Hodge advised him by
letter dated February 6, 2017 that she would not be changing her decision. She also
stated that he could appeal her decision by filing a submission, which would be
considered by the Union's Executive Board (the "Executive Board") at its next
scheduled meeting. She provided a deadline of February 17, 2017 for filing a
submission.
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The Complainant pursued this appeal. By letter dated February 23, 2017,
Goodman advised the Complainant that the Executive Board had met on February 22,
2017, and voted to affirm Hodge's decision. Goodman stated the Complainant "may
seek remedy through the UFCW International Constitution” (the "February 23 Letter").

Also on February 23, 2017, the Complainant emailed Paul Meinema
("Meinema"), the Union's National President, seeking to have Hodge's decision
overturned.

According to the Union, Executive Board decisions cannot be appealed to the
National President. Nevertheless, Meinema corresponded with the Complainant
regarding his inquiry. For example, in an email dated February 28, 2017, Meinema
sought additional information from the Complainant, including why the Employer had not
deducted dues.

In a letter dated March 17, 2017, Meinema provided a substantive response to
the Complainant's inquiry, and agreed with the Union's decision to not accept dues from
him in the circumstances. Meinema's letter states as follows:

| have had the opportunity to review your requests.

From my review | have determined that you have exercised your
right under your Collective Agreement to restrict your hours. |t
would appear that you had restricted yourself to the point your
employer either did not schedule you and/or could not schedule
you. As a result of this you did not have dues deducted by an
employer for an extended period of time as you were not scheduled
to work and did not work.

Further, | understand you were accepting of this scheduling as no
grievances have been filed as a result of this scheduling.

Given these circumstances, the Local appropriately would consider
you as suspended beginning the third month of not receiving dues
from your employer.

| further concur with the Local's position that they should not accept
dues from you in this situation.

During my review | have also been informed that you have been
terminated and that the Union has filed a grievance in this regard.
As a result of your termination and subsequent grievance it would
also be inappropriate for the Local to accept dues from you as no
dues where [sic] paid previous to the termination as a result of your
scheduling situation.

In the interim, an email attached to the Complaint indicates that on or about
February 16, 2017, the Employer advised the Complainant by letter that he had
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abandoned his job and was no longer employed. The Union filed a grievance in this
regard.

The Complaint was received by with the Board on March 20, 2017.

Il THE POSITIONS OF THE PARTIES

The parties provided written submissions. The Union requested, and was
granted, leave to file a sur-reply with respect to new assertions raised by the
Complainant in his reply. The Complainant was then given an opportunity to, and did,
file a final reply submission.

THE COMPLAINANT

The Complainant submits the Union contravened Section 10(2)(a) of the Code by
not allowing him to pay his dues, even though payment of dues is required by the Union
in order to remain an active member.

He also submits the Union is "prescribing different dues to different members
which violates Section 10(3)", and that the Union is not collecting dues from all
members and is being discriminatory. However, he does not provide particulars in
support of this allegation in the Complaint.

The Complainant also says he did not receive any letters from the Union notifying
him that he was behind on his dues, or that his membership had been suspended.

THE UNION

The Union says the Complaint is premature because the Complainant has not
exhausted the Union's internal appeal process. The Union says Article 10(E)(1) of the
Constitution gives the Complainant a right to appeal Hodge's decision to the
International President and, if that appeal is unsuccessful, a further right of appeal to the
Union's International Executive Board. According to the Union, the February 23 Letter
advised the Complainant of these rights of appeal, but he did not act on them, nor has
he provided any explanation for failing to do so. In the Union's submission, the
Complaint should be dismissed for this reason alone.

Alternatively or in addition, the Union says the Complaint should be dismissed on
the merits. According to the Union, the Complaint alleges the Union violated Section
10(2)(a) but does not expressly state the nature of the violation. In the Union's
submission, the Complainant "seems to believe that the Union discriminated against
him by suspending his membership after he failed to pay dues for more than two
months and then by not accepting dues from him while he was suspended".

In this regard, the Union notes that when the Complainant stopped accepting
work from the Employer, he could have remained an active member by continuing to
pay dues as provided in the Constitution. He did not do so and, as a result, after two
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months of delinquency in dues payments, he became a suspended member pursuant to
Article 38(E)(2) of the Constitution. The Union says that pursuant to Article 38(E)(2), the
Union then could not accept dues from him until he made a reinstatement application
and paid the required fee. In the Union's submission, the Complainant has failed to
provide any reason why suspending members who fail to pay dues, and not accepting
dues from them while they are suspended, in these circumstances, is discriminatory
under Section 10(2)(a) of the Code.

With respect to the reference in the Complaint to Section 10(3) of the Code, the
Union says that provision has no bearing on the Complaint as it concerns a fact
situation where a union charges dues at a different rate to members who joined before
certification than to members who joined after certification. The Union submits nothing
in the Complaint suggests the Union has charged different dues in this manner.

THE COMPLAINANT'S REPLY

The Complainant submits he has a right under the Collective Agreement to
restrict his availability for work to certain days. He confirms that he last worked for the
Employer on January 18, 2015, and says that, at that time, the Employer told part-time
restricted employees they would not have any hours of work scheduled for at least four
weeks. He also says he was injured while at work and was on WCB leave until March
27, 2015. He says that, at that time, the Employer still did not have any hours for part-
time restricted employees. He also refers to pay statements from the Employer dated
November 26, 2015 and January 19, 2017, which he attached, in which Union dues
were not deducted, noting it was the Employer who chose not to deduct the dues.

The Complainant says the February 23 Letter does not mention the availability of
appeal to the International President and International Executive Board; it simply refers
to the Constitution, which he states "for a layman like me is like looking for a needle in a
haystack".

The Complainant asserts no other member has had to go through a
reinstatement application, giving his own case as an example. He submits that, in
2002, he was off work for over two months on WCB leave, but his membership was not
suspended and he did not go through a reapplication process. He also refers to a break
in his work from November 2011 until August 2014, and says his membership was not
suspended at that time, nor did he have to pay a reinstatement fee.

He says the Union should collect dues from all members, and those who are in

arrears should be sent a letter stating they are in danger of being suspended if they do
not pay dues.

SUR-REPLY AND RESPONSE TO THE SUR-REPLY

As noted, | allowed the Union's request to file a sur-reply on the new matters
raised in the Complainant's reply. In its sur-reply, the Union says the pay statements
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attached by the Complainant in reply relate to a service anniversary payment and an
annual payment for safety shoes. The Union says that, pursuant to Article 4.1 of the
Collective Agreement, dues are only collected by the Employer from employee wages,
and neither the service anniversary payment nor the safety shoe payment are wages
under the Collective Agreement.

With respect to the Complainant's two prior absences, the Union says his
membership was suspended during those periods, and for the same reasons it is
currently suspended: because he did not pay Union dues for a period of two months.
The Union says it is not its practice, nor does the Constitution or Bylaws require the
Union, to send letters to members notifying them that they have been suspended.

In his response to the Union's sur-reply, the Complainant does not dispute that
the pay statements relate to a safety shoe allowance and service anniversary payment,
but says he finds it "hard to believe" they do not count as wages. With respect to the
Union's assertion that his membership was suspended during his prior absences, the
Complainant says during those periods he was still able to utilize the benefits of an
active member, such as prescription glasses coverage, being able to obtain audited
financial reports from the Union upon request, and taking part in a contract vote at the
workplace. The Complainant submits the Union should have to show some proof of
how many members pay their dues and how many members are suspended. Last, he
questions whether there is a connection between his request to pay dues, and his
termination.

IV.  ANALYSIS AND DECISION

Turning first to the Union's argument that the Complaint is premature, the
Complainant does not dispute, and | find, that he did not avail himself of the appeal
processes set out in Article 10(E)(1) of the Constitution. A failure to exhaust internal
union remedies may result in the dismissal of a Section 10 complaint as being
premature, unless the complainant shows the internal appeal procedure is impractical,
unfair or uneconomical: Joe Shayler and Boyd Bechler, BCLRB No. B411/94. However,
it is also of note that while an appeal technically did not lie to the National President, the
National President did respond to the merits of the Complainant's inquiry and did not
instead direct the Complainant to the appropriate appeal procedure. This may
reasonably have contributed to some confusion for the Complainant with respect to the
proper appeal processes.

In any event, even if the Complaint is not premature, | would dismiss the
Complaint on its merits.

Section 10 of the Code gives the Board limited jurisdiction with respect to the
regulation of internal union affairs. Section 10 provides:

(1) Every person has a right to the application of the principles of
natural justice in respect of all disputes relating to
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(a) matters in the constitution of the trade union,
(b) the person's membership in a trade union, or

(c) discipline by a trade union.

(2) A trade union must not expel, suspend or impose a penalty on a
member or refuse membership in the trade union to a person, or
impose any penalty or make any special levy on a person as a
condition of admission to membership in the trade union or council
of trade unions

(a) if in doing so the trade union acts in a discriminatory
manner, or

(b) because that member or person has refused or failed to
participate in activity prohibited by this Code.

(3) If a trade union charges, levies or prescribes different initiation
fees, dues or assessments in respect of a person according to
whether the person applies or has applied for membership in the
trade union before or after an application for certification by the
trade union to represent the person as bargaining agent, the fees,
dues or assessments are deemed to be discriminatory for the
purpose of subsection (2) (a).

As stated above, the Complainant alleges the Union violated Sections 10(2)(a)
and 10(3).

| turn first to the alleged breach of Section 10(3) of the Code. In my view, the
Complainant has not provided particulars in support of an alleged breach of this
provision. Further, and in any event, | agree with the Union that Section 10(3) does not
apply in the present case, as there in no certification application involved: Geoffrey
White, BCLRB No. B152/2010, 183 C.L.R.B.R. (2d) 229. In these circumstances, the
allegation under Section 10(3) is dismissed.

| now turn to the alleged breach of Section 10(2)(a) of the Code. In Marilyn
Coleman, BCLRB No. B282/95, 28 C.L.R.B.R. (2d) 1, the Board adopted the following
definition for "discriminatory" under Section 10(2)(a):

The words "in a discriminatory manner" in Section 185 of the
Canada Labour Code were considered by the Canada Board in
Matus, supra, where the criteria set down by Chair Innis Christie in
McCarthy -and- International Brotherhood of Electrical Workers,
Local 625, [1978] 2 Can LRBR 105, were adopted:

In our opinion the word "discriminatory” in
this context means the application of membership
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rules to distinguish between individuals or groups on
grounds that are illegal, arbitrary or unreasonable. A
distinction is most clearly illegal where it is based on
considerations prohibited by the Human Rights Act,
S.N.S. 1969, c.11, as amended; a distinction is
arbitrary where it is not based on any general rule,
policy or rationale; and a distinction may be said to
be unreasonable where, although it is made in
accordance with a general rule or policy, the rule or
policy itself is one that bears no fair and rational
relationship with the decision being made. (p. 108)

Like the Nova Scotia and Canada Labour Boards, we find
this to be an appropriate test and adopt it. We also add to this test
the remarks made by the Canada Board in Abbott, supra, where it
stated that no individual should be:

...singled out for special treatment either in a
decision to charge, the procedural format or the
penalty. (pp. 317-18)

(paras. 192-193)

The Complainant alleges the Union acted in a discriminatory manner by
suspending his membership and not allowing him to pay his dues. The Union says that,
in taking these actions, it was simply applying the express provisions of the Constitution
and the Bylaws and did so in a consistent manner.

I am not persuaded that the Union's actions in this regard fall within the definition
of "discriminatory" in Section 10(2) of the Code. In my view, the Complainant has not
explained how the Union's actions distinguished between individuals on grounds that
are illegal, arbitrary, or unreasonable, as set out in the case law. The only bases he
identified in this respect are contained in his reply, in which he alleges: (1) dues were
not deducted from certain of his pay statements; and (2) the Union did not suspend his
membership on two previous occasions where he had an interruption in his
employment.

On the first point, the pay statements submitted by the Complainant support the
Union's position. The pay statements show that the Employer itself deducts dues when
the Complainant has had "regular earnings"; where there were no regular earnings, no
dues were deducted. The pay statements relating to the safety shoes and service
anniversary payment do not record any regular earnings and, hence, consistent with the
Union's position, no dues were deducted. This does not show illegal, arbitrary or
unreasonable conduct in this respect, nor is it the action of the Union in any event.

With respect to the assertion that the Union did not suspend his membership
during two previous work absences and did not notify him he was suspended, the
Constitution and Bylaws, and Atrticle 4.1 of the Collective Agreement, all expressly state
that it is the member's responsibility to ensure his or her dues are paid and membership
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is maintained. In my view, in these circumstances, the fact that the Union did not
expressly notify the Complainant that his membership was suspended does not
constitute a breach of Section 10(2) of the Code.

In addition, the Complainant has not established that the Union's conduct in this
regard is illegal, arbitrary, or unreasonable. The Board has held it is not unusual for
unions to establish different classes of membership depending upon their attachment to
the workforce, and the union is entitled to make such decisions: Mike Borason, BCLRB
No. B203/2006. Similarly, in the circumstances of this case, | find it was not
discriminatory for the Union to: suspend the Complainant for not paying dues after two
months, particularly where the responsibility to do so is expressly placed on members,
or require the Complainant to follow the processes set out in the Constitution and
Bylaws for reapplication. In this respect, | note the Complainant has not provided any
explanation as to why he has not pursued those processes.

Further, and in any event, | agree with the Union that the current dispute is
different than the Complainant's two absences in the past. Presently, the Complainant
seeks to pay back dues so that he can be returned to active membership, which he did
not do in relation to either of his previous absences. As a result, he was not aware his
membership had been suspended. In my view, this distinguishes the present situation
from the Complainant's two absences in the past.

In short, | am not persuaded that the Complainant was discriminated against by
the Union in the context of Section 10(2) of the Code.

V. CONCLUSION

For the reasons given, the Complaint is dismissed.

LABQUR RELATIONS BOARD
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VICE-CHAIR




